



DNRP/DDES 
Administrative Procedures for Implementation of KCC 21A.24.381

Note.   K.C.C. 21A.24.381, effective October 2008, requires the King County Department of Development and Environmental Services (DDES) to make certain determinations before approving aquatic habitat restoration projects on sites located within King County's Agricultural Production Districts.  This provision also gives King County's Department of Natural Resources and Parks (DNRP) certain responsibilities in assisting DDES in making the decisions required.  The following procedures have been established by DDES and
DNRP to ensure that requests for aquatic habitat restoration projects are handled in a timely manner and the responsiblities for each agency in the decision making process are clearly identified.  This procedure will also provide applicants with guidance on the factors the agencies will consider in making their determinations.  This procedure will used starting January 1, 2010.  DDES and DNRP will evaluate the procedures and make adjustments as needed as they gain experience with the process.
Definitions


A. Agricultural activity: any agricultural use or practice including, but not limited to: producing, breeding, or increasing agricultural products; rotating and changing agricultural crops; allowing land used for agricultural activities to lie fallow in which it is plowed and tilled but left unseeded; allowing land used for agricultural activities to lie dormant as a result of adverse agricultural market conditions; allowing land used for agricultural activities to lie dormant because the land is enrolled in a local, state, or federal agricultural conservation program, or the land is subject to a agricultural conservation easement; conducting agricultural operations; maintaining, repairing, and replacing agricultural equipment; maintaining, repairing, and replacing agricultural facilities, provided that the replacement facility is no closer to the shoreline than the original facility; and maintaining agricultural lands under production or cultivation.


B. Agricultural Production: the product or result of any agricultural activity.


C. Agricultural Production District (APD): as required by the Growth Management Act, areas designated under the King County Comprehensive plan as agricultural lands that are not characterized by urban growth and that have long-term significance for the commercial production of food or other agricultural products.  The King County agricultural production districts include:  Snoqualmie Valley, Sammamish Valley, Upper Green, Lower Green, and Enumclaw.

D. Aquatic Habitat Restoration Project: a project that re-establishes the structure or ecological function of an aquatic area, as defined in K.C.C. 21A.06.xxx, and associated wetlands and floodplains.


E. Farm Infrastructure: any items necessary to support production on farm land, including, but not limited to roads, buildings, fences, equipment, utilities, machinery, farm pads, and other similar items.


F. Flood Mitigation: an action or set of actions intended to reduce or alleviate impacts to farm properties from flood and channel migration hazards.  Such actions include, but are not limited to, elevating or relocating a barn or other structure; installing flood fencing to reduce erosion or debris accumulation from flood flows; altering flood facilities to decreases flood risk to a farm property; constructing farm pads; or making cash payments into a flood mitigation bank.  Such a bank would provide a mechanism for funding structure elevations and other flood mitigation activities.


G. Net Benefit to Agriculture: an improvement to the potential agricultural productivity of one or more farms within the same agricultural production district. 

Authority and Purpose. 


A.  This administrative procedure is authorized pursuant to K.C.C. 21A.24.381.

B.  K.C.C. 21A.24.381 requires King County to evaluate aquatic habitat restoration projects that are proposed on lands located within an agricultural production district to determine whether they meet specific requirements associated with maintaining the long term viability of agriculture in the APD.  Nothing in this administrative procedure is intended to supersede provisions of the King County Code, including, but not limited to, K.C.C. Chapter 21A.24 or farmland preservation program covenants or impose requirements on project applicants.  It is intended to establish the process by which King County departments given responsibilities under K.C.C. 21A.24.381 will carry out those duties.

C.  The administrative procedure creates a multi-disciplinary committee of subject matter experts from the staff with the Department of Development and Environmental Services (DDES) and the Water and Land Resources Division (WLR) of the Department of Natural Resources and Parks.  The committee will make recommendations to the WLR Division Director on whether a proposed aquatic habitat restoration project in the agricultural production district meets the criteria set forth in K.C.C. 21A.24.381.
21A-24-383 Applicability. 


A.  K.C.C. 21A.24.381 applies to aquatic habitat restoration projects on sites located within an APD.  


B.  Activities that may involve habitat restoration, but that are not primarily proposed for purposes of habitat restoration are not aquatic habitat restoration projects.  Examples of projects that might involve habitat restoration include:


  1.  Flood facility repair projects that do not involve restoration of ecological functions; and


  2.  A restoration project proposed as mitigation for a development proposal on a site within the APD and that is located on-site.

C.  Activities that do not require a permit from King County are not subject to the provisions of this section.  Examples of projects that are exempt from clearing and grading permits include:


  1.   Planting projects that only involve planting, including offsite mitigation projects and mitigation reserves projects;


  2.   Noxious weed removal projects; and


  3.  Invasive weed removal projects involving less than 7,000 square feet of vegetation removal.
Committee 


The Directors of DDES and WLR or their delegates will appoint a multi-disciplinary four-person committee to administer this administrative procedure.  


A.  Structure. The committee members will be appointed to 2-year terms which may be renewed.  The Directors will be responsible for appointing committee members from their respective organizations and for ensuring adequate funds are available to support the time committee members spend on this body of work.  Committee membership will be:

  1.  One DDES staff person with expertise in land use and permitting requirements and pertinent policy and King County code requirements including critical areas expertise;


  2.  One WLR staff person with expertise in agriculture practices and pertinent policy in King County;


  3.  One WLR staff person with expertise in aquatic ecology, knowledge of watershed recovery priorities, knowledge of design/construction practices for aquatic habitat restoration projects and pertinent King County policy;


  4.  One WLR staff person with expertise in floodplain management and pertinent King County policy.


B.  Operations. 

  1.  The committee shall make recommendations to the director of WLR using best professional judgment about a proposed aquatic habitat restoration project’s compliance with K.C.C. 21A.24.381A.1 through A.3 and determine whether or not the proposed project is included in any plan described in K.C.C. 21A.24.381D1.  If requested by DDES at the time of initial notification to the committee chair, the committee shall also make a recommendation regarding compliance of the project with K.C.C. 21A.24.381B.  


  2.  The committee shall elect a Chair.  The Chair is responsible for convening the committee as needed to review applications, for facilitating committee meetings, and for communicating committee recommendations to the WLR Director.  


  3.  Upon receipt of an application for an aquatic habitat restoration project located on a site within an APD, the committee chair shall determine within fourteen days whether there is sufficient information available in the application materials to make the determinations required by K.C.C. 21A.24.381.  If the chair determines that additional materials would be helpful to the committee in reaching its decision, the chair shall contact the project proponent noting the additional information that is requested.

  4.  Within 30 days after all requested materials have been provided to the committee, the committee shall make its recommendation to the WLR Director as to the project’s compliance with K.C.C. 21A.24.381.A.1 – A.3 in accordance to the guidelines below.  


  5.  The committee shall provide any information to DDES concerning possible alternatives outside the APD to address the K.C.C. 21A.24.381.B and provide a reference in the recommendation if the committee determines the project meets the requirement listed in K.C.C. 21A.24.381.D.  

C.  Decision Making.  The committee will use best professional judgment in evaluating the submitted materials in order to reach a recommendation about the suitability of the site for direct agricultural production purposes, potential agricultural benefits accruing from the proposed project, and maintaining the predominance of agriculture in the APD in which the project is proposed.  The committee shall consider the factors set forth in the following sections in making its recommendation.  The committee will reach decisions by consensus; if consensus cannot be reached by the committee, the committee will identify two or more options, including if desired, a minority report.  Consensus is defined as follows: “all committee members are able to live with the recommendation (i.e., no one says no)”.  The committee shall make one or more recommendations to the WLR Division Director or his/her designee who will make the decision.  The WLR Division Director shall notify the applicant and DDES in writing of the Director’s decision within sixty days following receipt of the application.  

Suitability of Site for Agriculture and Net Benefit of Project 


A.  Section A1.a. Under K.C.C. 21A.24.381A.1.a, an aquatic habitat restoration project is allowed on a site in the APD if the site is unsuitable for direct agricultural production purposes.  In evaluating whether a site meets this requirement, the committee will review submitted project materials and gather additional materials, if needed, to identify soil Agriculture Capacity Class and other conditions that support productive agriculture, such as water rights, irrigation, farm infrastructure including barns, farm pads, green houses, and other agricultural support structures at project site.  The project proponent may provide additional documentation of soil type and farm infrastructure if desired.   Factors that may be relevant in determining whether a site is suitable for agriculture include: 


  1.  The site is not being farmed appropriately and has on-site soils of Class 6 – 8; 


  2.  The site has on-site soils of Class 1-5 and has on-site conditions that make the site marginal for agricultural production purposes.  Examples of such on-site conditions include:  

    a.  the site is too wet to use for agricultural production and the wetness cannot be solved by a drainage maintenance project; 

    b.  the lack of access for agricultural equipment; 


    c.  the site is located in documented area of rapid erosion or severe channel migration; 


    d.  there are legal constraints, such as recorded deed restrictions, restrictive easement, or unrecorded restrictions documented through written documents associated with property acquisition (public or private); and

    e.  there is a lack of drainage, water rights, irrigation capability or other factors that make the site unsuitable for agricultural production; 


    f.  Other conditions that, in the opinion of the committee (including input from the landowner and/or project proponent), make site unsuitable for agricultural production.

  3.  Prior to January 1, 2009,  the project proponent received grant funds or made a substantial investment of resources in the project for the purposes of a grant application for land acquisition, design or construction.

B.  Section A1.b.  Under K.C.C. 21A.24.381.A.1.b, as an alternative to the requirement that the project be located a site that is unsuitable for agriculture, an aquatic habitat restoration may be allowed on a site in the APD if the proposed project will result in a net benefit to agriculture.  In evaluating whether a site will result in a net benefit to agriculture, the committee may consider the following factors:

  1.  The project will result in improved drainage or less frequent flooding in the APD;  


  2.  The project will result in more lands entering the FPP program or provide a financial contribution to the FPP; 


  3.  The project will provide measured compensatory storage or other flood mitigation within the specific APD either as part of a compensatory storage bank or other farm infrastructure project that mitigates flooding such as structure elevation.  This can include cash payment into an APD flood mitigation bank; 


4.  The project will provide improved water availability either from a water right, access to re-used water or access to irrigation or water storage opportunities that did not exist previously; 

  5.  The project will provide topsoil to another property in the same APD that is willing to accept the topsoil; 

  6.  The project will prevent or reduce existing soil erosion;  


  7.  The project will result in the removal or treatment of contaminated soils; 


  8.  The project will result in improved access for agricultural production; 


  9.  The project will result in adding to the APD additional areas with the potential for agricultural productivity; and 


  10.  Any other condition that in the opinion of the committee would result in a net benefit to agricultural productivity in the specific APD.


C.  Section A2.   Under K.C.C. 21A.24.381.A.2, the aquatic habitat restoration project may not reduce the ability to farm in the area.  The committee shall consider the area-wide or landscape conditions in the project vicinity when evaluating whether the project will reduce the ability to farm in the area.  If a project meets the requirements of K.C.C. 21A.24.381A.1.a, in determining whether the project will reduce the ability to farm in the are, the committee should review the impact of the project on surrounding properties and on area-wide conditions.  If a project meets the requirement of K.C.C. 21A.24.381A.1.b, the project is presumed not to reduce the ability to farm in the area because it will have a net benefit to agricultural activity.  

C.  Section A3. Under K.C.C. 21A.24.381A.3, agriculture must remain the predominant use in the APD.  In determining whether this condition is satisfied, the committee shall conduct a landscape level analysis of the APD in which the project is proposed that considers the scale and scope of agriculture productivity in the specific APD and in the project vicinity in the context of local, state or federally adopted salmon recovery and flood management plans.
  Specifically the committee will review landscape level maps and other information including conducting a site visit if deemed necessary prior to making a determination.  The basis of the determination will be documented.
Absence of Non-APD Suitable Land

K.C.C. 21A.24.381B requires the applicant to demonstrate that there are no other suitable lands outside the APD that is available for the project.  If DDES requests, the committee shall consider whether there are suitable sites outside the APD for the proposed project as part the landscape analysis it conducts under K.C.C. 21A.24.381A.3.  The WLR Director shall include his recommendation as part of his decision.  
Public Meeting


K.C.C. 21A.24.381C requires DDES to hold a public meeting to solicit public input on a proposed aquatic habitat restoration project.  If possible, the meeting should be held prior to any pre-application meeting.  DDES may determine that a public meeting is not necessary if the applicant provides information showing that it has already held public meetings on the proposed project or has conducted other public outreach and solicited public input.  
Project in Plan and Role in Agricultural Productivity


K.C.C. 21A.24.381D requires DDES to determine that the proposed project is either included in an approved plan or that the proposed project will improve agricultural productivity in the APD.  In its recommendation to the WLR director, the committee shall include a determination of whether the proposed project is included in a WRIA plan, the Flood Hazard Management Plan, or in another King County function plan.  In making this determination, the committee may consider any materials provided by the project proponent.   If the proposed project is not included in an approved plan, the committee shall include in its recommendation to the WLR Director a determination of whether the proposed project will improve agricultural productivity in the APD.   
Assistance to Project Proponents

A.  Informational Meeting. The Water and Land Resources Division (WLR) will provide at no or fixed low cost (no or low cost to be determined following management review) an informational meeting to a project proponent for an aquatic habitat restoration project to be located in any APD in King County.  The purpose of the meeting is to explain the requirements of K.C.C. 21A.24.381 and to provide technical assistance in complying with the requirements of that section.  The Committee Chair is the point of initial contact.


B.  Pre-application Review.  At the request of a project proponent contemplating application to a local, state, federal, or tribal agency for funding for an aquatic habitat restoration project to be located in an APD, the WLR director may provide the project with the Director's recommendation as to whether the proposed project meets the requirements of K.C.C. 21A.24.381A.  The WLR director shall solicit the advice of the committee in making this recommendation.
Code Citation

21A.24.381  Aquatic habitat restoration project approval - public meeting.


The department shall only approve an aquatic habitat restoration project that is proposed for a site located within the agricultural production districts as follows:


A.  The project shall be located on agricultural lands that the department of natural resources and parks determines:


  1.a.  Are unsuitable for direct agricultural production purposes, such as portions of property that have not historically been farmed due to soil conditions or frequent flooding and that it determines cannot be returned to productivity by drainage maintenance; or


    b.  The proposed project would result in a net benefit to agricultural productivity in the agricultural production district;


  2.  The project will not reduce the ability to farm in the area; and


  3.  Agriculture will remain the predominant use in the agricultural production district;


B.  The applicant shall demonstrate to the satisfaction of the department that there are no other suitable land outside the agricultural production district that is available for the project;


C.  The department shall hold a public meeting to solicit input from the property owners affected by the project; and


D.  The department shall determine that the project:


  1.  The project is included in an approved Water Resources Inventory Area Plan, Farm Management Plan, Flood Hazard Management Plan, or other King County functional plan; or


  2.  Based on the recommendation of the department of natural resources and parks, the project would improve agricultural productivity within the agricultural productions district.  (Ord. 16267 § 59, 2008).
�I don’t understand how this particular requirement relates.
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